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REPUELIC OF THE PHILIPPINES
DEPARTMENT OF FINANCE
BUREAU OF CUSTOMS
MANILA 1099

16 April 2002

CUSTOMS MEMORANDUM ORDER.

NO. /T - Food

ALL DISTRICT COLLECTORS OF CUSTOMS
AND ALL OTHERS CONCERNED

SUBJECT : Letter of Sccretary Mar Roxas, Department of Trade and Industry
dated 13 April 2002 re: Safeguard Case No. 02-2001.

In view of the letter of Secretary Mar Roxas, Department of Trade and Industry
dated 15 April 2002, which states. “We are fumnishing vou a copy of the Decision issued
by the Department of Trade and Industry (I2T1) denying the application fior safepuard
megsyres filed by PHILCEMCOR against the importation of gray Portland cement from
various countries (Safeguard Case No. 02-2001)", and further quoting Scction 13 of RA
8800 which provides, viz:

“In the event of a negative final determination, or if the cash
bond is in excess of the definitive safeguard  duty assessed, the Secretary
shall immediately issue, through the Secretary of Finance. a written
instruction to the Commissioner of Customs authorizing the return of
the cash bond or the remainder thereof, as the case may be. previously
coliected as provisional general safeguard measure within ten (10)
days from the date a final decision has been made: Provided, that the
government  shall not be Tiable for any interest on the amount returned,

you are hereby directed to effect the return of the cash bond posed by the unporters of
gray Portland cement, pursuant to CMO  No. 38-2001 dated December 10, 2001.

L) gpert—

ANTONID M. BERNARDO
Commissioner

For compliance.
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Atty. ANTONIO M. BERNARDO
Commissioner

Bureau of Customs 7 S
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Thru : Secretary JOSE ISIDRO N. Aﬁd’mﬁm &[_ A 50)
Deparment of Finance Cyonse —-':i.'.'ff.:_' :
Dear Commigsioner Bernardo: q.30__ o 4
T

We are fumishing yvou a copy of the Decision issued by the Department of

Trade and Industry {DTI) denving the application for safeguard measurcs
filed by PHILCEMCOR against the Importation of gray Portland cement from

various countries (Safeguard Case Mo. 02-2001)

The decision takes into consideraticn the Tanlf Commission's Formal
investigation Report which recommended that no definitive safeguard
messure be imposed on tha Importation of gray Porlland cemeant considening
that the elements of serious injury and imminent theeat of serious injury weare
not established.

Section 13 of RA 8300 provides that “in the event of a negative final
- detetmination, or if the cash bond is in excess of the definitive safeguard
duty assessed, the Secretary shall immediately issue, through the
Secretary of Finance, a written instruction to the Commissioner of
Customs, auihorizing the retum of the cash bend or the remainders
theraof, as the case may be, previously collected as provisional general
safeguard measure within ten (10} days from the date a final decision
has been made: Provided, that the government shall nol be liable for any
interest on the ameount retumed.” -

In view thersof and consistent with the ten (10) day period prescribed by law,
e herswith formally request the Bureau of Gustoms (BOC) 1o issue he f | H{,
(]

relevant Mamarandum Order.

i

Wwith all my best wishes for you and our country.

Sincerely,

w
MAR FRoxas

. Secrefary
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IN THE MATTER OF THE APPLICATION FOR
GENERAL SAFEGUARD MEASURES AGAINST
THE iIMPORTATION OF GRAY PORTLAND CEMENT
FROM VARIOUS COUNMTRIES

(SAFEGUARD CASE NO. 02-2001)

Philippine Cement Manufacturers Corp. (PHILCEMCOR)
Protestant
X — x4

GECISION

On 22 May 2001, the Department of Trade and Industry (DT!) accepted a properiy
documented application from the Philippine Cement Manufacturers Comoration.
(FHILCEMCOR) alleging that cement is being imported into the Philippines in such
increased quantities as to be a substantial cause of serious injury or threat theraof to
the domesiic industry within the mean]ng of Republic Act (R.A.) B3C0, otherwise
known as the "Safeguard Measures Act.” The appiication sought the impasition of
provisional and definitive general safeqguard measures on imports of cement,

The DTI made a positive preliminary determination on the zpplication and in
accordance with Section B of RA 8800, found that the “crifical circumstances® existed
which justified the imposition of provisional measures equivalent to B20.60 per 40
kg. bag not exceeding 200 days from the date of issuance by the Bureau of Customs
{BCC) of the implemsanting Customs Memorandum Crder (CMO). The BOC issued
CMO Mo. 38-2001 on 10 December 2001 to implement the said DT! Order. The
DTi's report was forwarded fo the Tariff Commission as required by Section 7 for
formal Invesugatlnn

On 14 March 201}2. DTl received the Tariff Commission's Formal Investigation
Report on the said application.

The Tar‘;ﬂ Commission found that:

1. The circumstances provided in Ardicle XX of GATT 1934 need not be
demonstrated since the product under considerstion (gray Portland
cement) is not the subject of any Fhilippine obligation or tarift concessian
under the WTO Agreement. Nonetheless, such inguiry is governed by the
national legislation (RA 8800) and the terms and conditions of the
Agreament on Safeguards.
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2. The ccllzctive output of the twelve (12) applicant companies constitutes =
major proportion of the lotal domestic production of gray Portland cement
and blended Portiand cemenl.

3. Locally produced gray Portland cement and blended Porlfand cement
(pozzolan) are "like" to imported gray Pordland cement,

4. Gray Portland cement is being imported into the Philippines in increased
Guantities, both in absolute terms and relative to domestic production,
starting in 2000. The Increase In volume of imperts is recent, sudden,
sharp and significant.

5. The industry has nol suffered and is not suffering significant overal
impairment In its condition, i.e. serfous injury.

§. There is no threat of serous injury that is imminent from imports of gray
Portland cement.

7. Causaticn khas become mool and academic in view of the negatve
determination of the elements of sefuus injury and imminent threat of
serious injury.’

Concluding that the elemants of serious injury and imminent threat of serious injury
not having been astablished, the Commission recommended that no definitive
genarai safeguard measure be imposed on tha importation of gray Porland cemeant.

After reviewing the Commissicn's repert, the DTl has detenmined that it disagress
with the Commission's conclusions, specifically its failure o delerming serious injury
io the local cement industry and that a surge of imporis was the cause thereof,

In view of this disagreement, the DTl sought to clarify the extent of the DT
Secretary's scone of options in acting. on the Commission's recommendations.
Thus, the DTl requested an. opinion from the Department of Justce,  Tha
Department of Justice opined that the DT! is bound by the findings of the Tariff
Commission:

“The categeorical and prohibitory language of the penultimate
paragrapl of section 13 (re negative final determinaticn of the
Commission), o our mind, precludes a review by the Secretary of
a negative finding of the Commisslan,

The DTl has rno alfemative but to abide by the Commission's
recommandations. :

IN VIEW OF THE FOREGOING, and in accordance with Section 13 of RA
8300 which states:

“In_the event of 2 negative final determination, or if the cash bond

Is in excess of the definitive safeguard duty assessed, the
Secretary shall immediately issue, through the Secretary of
Finance, a writtan Instruction to the Commissicner of Customs,
authorizing the return of the cash bend or the remainder thereof,
=5 the case may be, previously collected as provisional general
safeguard measure within ten (10} days from the date a final
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decislon has been made: Provided, that the government shall not
be liable for any interest on the amount to be relurned. The

Secretary shall not accept for consideration another petition from
the same industry, with respect fo the same imporls of the
product under consideration within one (1) year after the daie of
rendering such a decision.”

The DTI hereby Issues the following:

The application for safeguard measures against the importation of gray
Portland cement filed by PHILCEMCOR (Case Mo. 02-2001) is hereby
denied.

Let this Crder be published in two (2) newspapers of general circulation.

S0 ORDERED.

05 Aprnl 2002

R ROXA
Secretary
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