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Date

CUSTOMS MEMORANDUM ORDER

NO.

1.0

2.0

& - 1ofo

Subject: Rules and Regulations to implement Customs Administrative
Order (CAQ) No. 4-2004, more particularly on Dutiable Value

OBJECTIVES

1.1 To effectively implement CAD 4-2004 including its objectives by incorporating in the
customs regulations the principles, explanalory notes, and such other texis, relevant
to the dutiable value under the WORLD Trade Organization VALUATION
AGREEMENT (WWA, for brevity):

1.2 To ensure that duties and taxes are properly collected:

1.3 Tomake the customs rules and regulations compliant with the WA

1.4 To guide concerned parties on the correct application of the principles and
standards in the determination of dutiable value under CAD 4-2004; and

1.5 To promote trade facilitation through the adoption of the principles and standards of
customs valuation under the WA

PRINCIPLES AND STANDARDS IN THE DETERMINATION OF THE DUTIABLE VALUE
PRIMCIPLES:

21 It is imperative that the rules for the application of the provisions of the WVA be
efaborated in order o provide greater uniformity and certainty in its implermentation;

2.2 There is a need for 3 fair, uniform and neutral system for the valuation of goods for
customs purposes that precludes the use of arbitrary or fictitious dutiable values:

23 The basis for valuation of goods for cusloms purposes should, 1o the greatest exied
possible, be the transaclion value of the goods being valusd:

<4  The duliable value should be based on simple and equitable criteria consistent with
commercial practices and that valuation procedures shauld be of general application
wilhout distinction beltween sources of supply; and

2.8 Valuation procedures should not be used to combat dumping.
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STANDARDS:

2.6

28

29

Sequential Application of Valuation Methods

The methods of valuastion are set out in a sequential order of application. The
prirary method for customs valuation is the Transaction Value and imported goods
are to be valued in accordance with the provisions of this method whenever the
conditions prescribed for its use are fulfilled.

Where the dulizble value cannot be determined under the Transaction Value
method, it is to be determined by proceeding sequentially through the succeeding
mathods to the first such methed under which the dufiable value can be determined.
Except as provided under Section 3.1, paragraph 3 of this Order, it is only when the
dutiable value cannot be determined under the provisions of a particular method that
the provisions of the next method in the sequence can be used.

Use of Generally Accepted Accounting Principles (GAAP)

“Generally accepted accounting principles” refers to the recognized concensus or
substantial authoritative support within a country at a particular time as to which
SCONOMIC resources and obligations should be recorded as assets and liabilities,
which changes in assets and liabilities should be recorded, how the assets and
liabilities and changes in them should be measured, what information should be
discloged and how it should be disclosed, and which financial statements should
be prepared. These standards may be broad guidelines of general application as
well as detailed practices and procedures.

For purposes of this Order. the Bureau of Customs {BOC) shall utilize information
prepared in a manner consistent with the generally accepted accounting principles
in the country which is appropriate for the Valuation Method in guestion. For
example, the determination of usual profit and general expenses under the
provisions of Method Four would be carried out utilizing information prepared in a
manner consistent with the generally accepted accounting principles of the country
of imponation which is the Philippines. On the other hand, the determination of
usual profit and general expenses under the provisions of Method Five would be
carried out ulilizing information prepared in & manner consistent with the generally
accepled sccounting principles of the country of production. As a further example,
the determination of the value of assist in the form of tools, dies, moulds. and similar
items used in the production of the imported goods undertaken in the Philippines
would be carried out utilizing information in a manner consistent with the generally
accepted accounting principles of the Philippines.

3.0 RULES ON CUSTOMS VALUATION

2.1

GENERAL PROVISIONS

The primary method in determining the dutiable value of imported goods
shall be Method One: The Transaction Value, whenever the conditions prescribed

for its usa are fulfilled.
é o 4



3.2

However, if the dutiable value cannot be determined with the use of Method
One, the following valuation methods shall be applied in sequential order:

Method Two:  The Transaction Value of Identical Goods
IMethod Three: The Transaction Value of Similar Goods
Method Four:  Deductive Value

Method Five: Computed Valus

Method Six: Fallback Value

However, at the request of the importer. the order of apphcation of Methods
Four and Five may be reversed: provided, that the Commissioner of Customs
agrees to such request taking into consideration that the reversal of the sequential
order will not give rise to real difficulies for the BOC in delermining the dutiable
value under Method Five.

If the importer does not request that the order of Method Four and Method
Five be reversed, the nommal order of the sequence shall be followed. I the
importer does so reguest but it then proves impossible to determine the dutiable
value under the provisions of Method Five, the dutiable value shall be determined
under the provisions of Method Four, if it can be so delermined.

Where the duliable value cannot be determined under the provisions of
Methods One to Five, it shall be determined under the provisions of Method Six.

METHOD ONE: THE TRANSACTION VALUE
3.21 Price Actually Paid or Payable

3211 The dutiable value of imported goods shall be the fransaction
value, that is, the price aclually paid or payable for the goods
when sold for export to the Philippines adjusted in accordance
with the provisions of Section 3.2.8 of this Order and subject to the
conditions specified in Section 3.2.3 herein.

3212 The price actually paid or payable is the totsl payment made or fto
be made by the buyer to or for the bensfit of the seller for the
mmported goods. The payment need not necessarily take the form
of a ransfer of money. Payment may be made by way of letiers of
credit or negetiable instruments. Payment may be made directly
or indirectly. An example of an indirect payment would be the
setlement by the buyer, whether in whole or in part, of 3 debt
owed by the seller.

The price actually paid or paysbie refers to the price for the
imported goods. Thus, the flow of dividends or other payments
from the buyer to the seller that do not relate 1o the imporied

=
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goods are not part of the dufiable value.

3.22 Concept of Sale and Sale for Export

3221 Sale

3.2.22

The transaction value of the imported goods is based on the

price actually paid or payable for those goods when saold:
therefore, there must be a sale for export 1o the Philippines as one
of the conditions for the application of Method One.

The WVA itself provides no definition of 2 cale. |t merely slates
that there must be a specific commercial operation that meets
certain requirements and conditions. WCO Advisory Opinion 1.1
provides guidance in this malter by elaborating on the concept of
‘sale” as it appears in the WVA. &t states that a =ale may be
described as follows:

3.2.21.1 A commercial operation which involves a buyer and a
seller; '

32212 The huyer agrees o obtain certain goods:

32213 An agreement lo exchange the ownership of the
goods at a time and for & price or other consideration-

32214 A compensation occurs as the transfer for that
ownership and acquisition for those goods: and

32215 Both parties acknowledge that the transaction
constitules 2 commercial operation.

No Sale

Since ane of the underlying principles of the WVA is to use the
transaction value of the imported goods to the greatest extent
possible, then the term "sale™ should be taken in its widest EEMSE.

Goods that might be considerad not to be subject to a sale would
include, among others, the following:

32221 Free consignments, like, gifts, samples and
promotional items:;

32222 Goods imported on consignments:

32223 Goods imported by intermediaries, who do not
purchase the goods and who sell them after
importation;

3.2.224 Goods imported by branch offices which are not
4
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separale legal enlities:

3.2.2.25 Goods imported under a hire or leasing contract; and

322726 Goods supplied on loan, which remain the property of

the sender,
3.2.23  Sale for Export
Only transactions involving an actual international fransfer ol
goods may be used in valuing merchandise under the transaction
value method.
3.2.24  “Sold for Export” in a Series of Sales
In a series of sales situation, the price actually paid or payable for
the imported goods when sold for export to the Philippines is the
price paid in the last sale occurring prior to the introduction of the
goods into the Philippines, instead of the first {or earlier) sale.
Conditions under Method One

Method One shall be used if the following conditions are fulfilled:

s JL 0 oy |

3232

There must be no restrictions as to the disposition or use of the

goods by the buyer, other than restrictions which:

3.23.1.1 Are imposed or required by law or by Philippine
authorities;

3.2.3.1.2 Limit the geographical area in which the goods may be
resold, and

3.2.3.1.3 Do not substantially affect the value of the goods

An example would be the case where a seller requires a buyer of
aulomobiles not to sell or exhibit them prior to a fixed date which
represents the beginning of a model year.

The sale or price must not be subject to some condifions or
considerations for which a value cannot be determined with
respect to the goods being valued.

If the sale or price is subject to some conditions or considerations
for which a value cannot be determined with respect to the goods
being valued, the transaction value shall not he acceptable for
Cusioms purposes. Some examples of this include:

3.2.321 The seller establishes the price of the imported goods
on condition that the buyer will also buy other goods in
speciiied quaniities.

3
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3233

3.2.34

32322

32323

The price of the imported goods is dependent upon
the price or prices at which the buyer of the imported
goods sells other goods to the seller of the imported
goads.

The price is established on the basis of a form of
payment extranegus o the imporled goods. such as
where the imported goods are semi-finished goods
which have been provided by the sefler on condition
that the seller will receive a specified quantity of the
finished goods.

Condiions or considerations relating to the production or
marketing of the imported goods shall not result in rejection of the
transaction value. Exampies:

32324

32325

Buyer fumishes the seller with enginesring and plans
undertaken in the Philippines shall nol result in
rejection of the fransaction value for the purposes of
Method One.

Buyer undertakes on his own account, even though by
agreaement with the seller, activities relating to the
marketing of the imported goods, and the value of
those acliviies is not part of the dutiable value nor
shall such activities result in rejection of the
lransaction value.

No part of the proceeds of any subsequent resale, disposal or use
of the goods by the buyer will accrue directly or indirectly to the
seller, unless an appropriate adjustment can be made in
accordance with the provisions of Section 32 8.

The buyer and the seller are not related, or where they are related,
such relationship did not influence the price of the goods, The
buyer and the seller shall be deemed to be related only if:

32341

32342
32343

32344

32345

They are officers or directors of one anothers
businesses:

They are legally recognized pariners in business:

They are employer and empiloyee:

Any person direclly or indirectly owns, controls or
holds five (5) per cent or more of the outsianding
voting stock or shares of both of them:

One of them directly or indirectly controls the other

{y
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3.2.34.6  Both of them are directly or indirectly controlled by a
third person;

3.2.347 Together they directly or indirectly contiol a third
parson; or

F2348 They are related by affinily or consanguinity up to the
fourth civil degree.

For the purpose of Section 3.2.3.4, one person shall be deemed 1o
control another when the former is legally or operationally in a
position 10 exercise restraint or direction over the latter

Persons who are associated in business with one another, in that,
one is the sole agent, sole distibutor or sole concessionaire,
however described, of the other shall be desmed to be related if
they fall within the criteria of Section 3.2.3.4

Acceptance of Method One in Related Sale

If the buyer and seller are related, the use of the transaction value method is
acceptable if either of the two following circumstances is present:

3241 The circumstlances surrounding the fransaction demonstrate that
the relationship did not influence the price actually paid or
payable. Il is not inlended that there should be an examination of
the drcumstances in all cases where the buyer and the seller are
related. Such examination will only be required where there are
doubts aboul the acceptability of the price. Where the Collector
of Customs has no doubts on the acceptahility of the price, it
should be accepted without requesting further information from
the importer.

For example, the Collector of Customs may have previously
examined the relaticnship, or he may already have detailed
information concemning the buyer and the seller, and may already
be satisfied from such examination or information that the
relationship did not influence the price,

Where the Collector of Cusloms i unable to accepl lhe
ransaction value without further inguiry, he should give the
importer an opportunity to supply such further detailed information
85 may be necessary to ensble him to examine the
circumstances surrounding the sale. In this context, the Collector
of Customs should be prepared 1o examine relevant aspecis of
the transaction, including the way in which the buyer and seller
organize their commercial relations and the way in which the
price in question was arrived at, in order to determine whether the
relationship influenced the price. Where it can be shown that the
buyer and seller, although related under the provisions of Section
3.2.3.4 buy from and sell to each other as if they were nof related,

7
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this would demonstrate that the price had not been influenced by
the redationship.

As an example of this, if the price had been settled in a manner
consistent with the normal pricing practices of the industry in
question or with the way the seller seftles prices for sales to
buyers who are not related to the seller this would demonstirate
that the price had not been influenced by the relationship.

As & further example. where it is shown that the price is adequats
o0 ensure recovery of all cosis Plus a profit which is
representative of the firm's overail profit. realized over a
reprasentative period of time (2.g. on an annual basis) in sales of
goods of the same class or kind, this would dernonstrate that the
price had not been influenced.

The transaction value closely approximates to one of the
following test values occurring at or about the same fime:

32421 The transaction value in sales to unrelated buyers of
identical or similar goods for export to the Philippines:
or

32422 The deductive value of ijdentical or similar goods
determined in accordance with Method Four; or

32423 The computed value of identical or similar goods
determined in accordance with Method Five.

In applying the foregoing fests, due account shall be taken of
demonslrated differences in commercial levels, quantity levels,
adjustments and costs incurred by the seller in sales in which the
seller and the buyer are not related that are not incurred by the
sefler in sales in which the seller and the buyer are related.

The tesls set forth in Section 3.2.4.2 are to be used at the
initiative of the importer and only for COMParison purposes.
Substitule values may not be established under the provisions of
Section 3.2 4.2 of this Order.

3.2.5 Collector of Customs’ Action when there is Ground that Relationship

has Influenced the Price

If, in the

light of information provided by the importer or otherwize, the

Collector of Customs has grounds for considering that the relationship
influenced the price, he shall communicate the ground/s to the importer and
the importer shall be given a reasonable opporfunity to respond. If the
importer so requests, the communication of the ground/s shall be in writing

if the importer contests the issue that the refationship inffluenced (he piice,
the matter shall be raised and resolved through the existing dispute

i
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settlement mechanism, like, the Valuation and Classification Review
Committee (VCRC).

+.2.6 Significance of Test Values

*2.7

+.2.8

Test values provide an opportumity for the mporter to demonstrate that the
transaction value closely approximales to a “lest” value previously accepted
by the Collector of Customs and is therefore acceptable under the provisions
of Method One. .

Where a test under Seclion 3.2.4.2 is met, it is not necessary to examine the
question of influence under Section 3.2.4.1. I the Collector of Customs has
already sufficient information to be satisfied, without further detailed inguiries,
that one of the tests provided in Seclion 3.2.4.2 has been met, there is no
reason for him to require the importer to demonsirate thal the test can be

met. In Section 3.2.4.2.1 the term “unrelated buyers" means buyers who are
not redaled fo the seller in any particular case.

Close Approximation of Values

A number of factors must be taken into consideration in determining whether
one value "closely approximates” to another value. These factors include the
nature of the imported goods, the nature of the industry itself, the season in
which the goods are imported, and, whether the difference in values is
commercially significant.  Since these factors may vary from case to case, it
would be impossible to apply a uniform standard such as a fixed percentage.
in each case. For example, 2 small difference in value in a case involving
one type of goods could be unacceptable while = large difference in a case
involving anolher type of goods might be acceptable in determining whether
the transaction value closely approximates to the "test™ values set forth in
Section 3.2 4.2 of Method One

Adjustments

In determining the dutiable value under the provisions of Method One, the
following adjustments shall be added o the price actually paid or payable for
the imporied goods being valued to the extent that they are incurred by the
buyer, provided there is objective and quantifiable datz to form the basis of
the adjustment, and if such value has not been included in the price actually
paid or payable:

3.2.8.1 Commissions and brokerage fees (except buying
COMMISSions),

Commissions and brokerage fees  include selling
commissions which are paid by the seller to his agent in the
promaotion and sale of his products.  Sefling commission may
take the form of an indentor's commission, selling agent's
comitission, or manufacturer's representative commission.

The term brokerage fees refer to a commission pad fo a

9
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broker who arranges the transaction between a seller and a
buyer. Such may be paid by the s=ller or the buyer or by both
the seller and the buyer. This normally applies to the
commodities market. It does not refer to the cusloms broker's
professional fees in customs clearance paid by the importer
which is considered a post importation expense.

Buying commissions are feez paid by an importer to the
importer's agent for the service of representing the importer
abroad in the purchase of the goods being valued.

3282 Cost of containers which are freated as being one for
Cusloms purposes with the goods in question;

3.2.8.3 Cost of packing whether for labor or malerials;

3.2.84 Azsisis:

“Assist” is defined as-the value, apportioned as appropriate, of
certain goods and services supplied directly or indirectly by the
buyer free of charge or at a reduced cost for use in connechion
with the production and sale for export of the imported goods, to
the extent that such value has not been incorporated in the e
actually paid or payable. The goods and services are:

3.2.841 Materials, components, parts and similar ilems
incorporated in the imported goads:

3.2.842 Tools, dies, moulds and similar items used in the
production of the imporied goods:

32843 Materials consumed in the production of the
imported goods; and

32844 Engineering, development, artwork, design work, and
plans and skeiches undertaken eisewhere than in the
Philippines and necessary for the production of the

imported goods,

There are two fsctors involved in the apportionment of the
elements, namely, the value of the element i#self and the way in
which that value is to be apportioned to the mported goods.
The apportionment of these elements should be made in =
reasonable manner approprizie to the circumstances and in
accordance with GAAP.

Concerning the value of the element, if the imporer acquires
the element from a seller not related to the importer at = given
cost, the value of the element is that cost. If the element was
produced by the importer or by a person related to the importer,
its value would be the cost of producing it. If the slement had
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been previously used by the imporier, regardless of whether it
had been acquired or produced by such importer, the original
cost of acquisition or producfion would have o be adjusted
downward to reflect its use in order to amive at the value of the
alement,

Finally, once a value has been determined for the element. it is
necessary to apportion that value to the imported goods.
Various possibiliies exist For example, the value might be
apportioned to the first shipment i the importer wishes to pay
duty on the entire value at one time. As another example, the
imporier may request that the value be apportioned over the
number of units produced up to the time of the first shipment
As a further example, the importer may request that the value
be apporlioned over the entire anficipated production where
contracts o firm commibments exst for that production, The
method of apporionment used will depend wpon the
documentation provided by the importer.

Az an illustration of the abowve, an importer provides the
producer with a mould to be used in the production of the
imported goods and contracts with the producer to buy 10,000
unifs. By the time of arrival of the first shipment of 1,000 units,
the producer has already produced 4 000 units.  The importer
may request the Collector of Customs to apportion the value of
the mould owver 1,000 units, 4,000 units or 10,000 units

In order o minimize the burden for both the importer and
Collector of Customs in determining the values to be added,
data readily available in the buyer's commercial record sysiem
should be used in so far as possibie.

For those =lements supplied by the buyer which were
purchased or leased by the buyer, the addition would be the
cozt of the purchaze or the leaze. Mo addiion shall be made
for those elements availabbe in the public domain, other than
the cost of oblaining copies of them.

Further, the manmer in with which & may be possible fo
calculate the values to be added will depend on a particular
firm's struclure and management practice, as well as its
accourting methods.

Example: It is possible that a firm which imporis a variety of
products from seweral countries maintains the records of its
design centre outzide the Philippines in such a way as o show
accurately the costs attributable to a given product.  In such
cases, a direct adjusiment may appropriately be made under
the provisions of Section 3.2.8.

Another example is that - 3 foom may camy the cost of the
11
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3285

3286

3287

design cenlie oulside the Philippines as a general overhead
sxpense without allocation to specific products. In this
instance, an appropriate adjustment could be made under the
provisions of Section 3.2.8 with respect (o the imported goods
by apportioning total design centre costs over iotal production
benefiting from the design centre and adding such apportioned
cost on a unit basis o imports.

Variations in the above circumstances will, of course, require
different factors to be considered in determining the proper
method of allocation.

In cases where the production of the element in question
involves a number of countries and over a2 period of time. the
adjustment should be limited to the value actually added o that
element outside the Philippines

Royalties and license fees related to the goods being valued that
the buyer must pay, either directly or indirectly, as a condition of
sale of the goods being valued, to the extent that such royalties
and fees are not included in the price actually paid or payable:

The royslties and licence fees may include, among other
things, payments in respect to palents, trade marks and
copyrights. However, the charges for the right to reproduce
the imported goods in the Philippines shall not be added to
the price actusily paid or payable for the anported goods in
determining the dutiable value.

Payments made by the buyer for the right 1o digtribute or
resefl the imported goods shall not be added to ihe price
aclually paid or payable for the imported qoods i such
payments are not a condition of the sale for export to the
Philippines.

The value of any parl of the proceeds of iy sulrsequent resale,
disposal or use of the imported goads that aceryes directly or
indirectly to the seller

An example of this element is thal when the contract of zale
between buyer and seller states that a certain percentage of
the sales proceeds of an imported arficle is remitted to the
seller.

The cost of transport of the imported goods to the port of entry in
the Philippines; loading, unicading and handling charges
associated with the transport of the imported goods to the port of
entry in the Philippines: and

The cost of transportation would include those costs for
physically moving the goods to the port of enlry in the
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Philippines. This cost could include such charges as trucking
{infand freight, rail freight, ocean freight, air freight and barge
or lighterage and postal costs).

To illustrate further, there may be cases where the: imported
goods are lransported by the imporers own vessalfaircralt
Although the cost of transportation has not been paid to a
third party, to arrive at the dutisble value. the frmporter must,
nevertheless, calculate the “actual cost™ for that transportation
of the goods to the country of importation. The example of
such calculation would be 3 depreciation of the costs of the
fuel, lubricants, paris, the vessel or gircrafl itself and other
related charges relating to the voyageflight plus the salares
of the crew. This calculation should be based on the generally
accepted accounting principles (GAAF).

Charges for. loading, unloading and handiing could be
affrivited to a number of different activities Loading and
unloading would include, in part, the movement of goods onto
ar from any conveyance. Handling would include any number
of acliviies surrounding the physical movement of the goods
such as preparation of manifests. BIL or AWE, obtaining any
expor! license, and any other shipping amangement. All these
tharges must be associated with the ransportation of the
goods before the vessel reaches the port of importation,

The cost of insurance.

For purposes of the determination of insurance as component
of duliable value reference is to be made to the provisions of
CMO No. 22-2007 dated 6 Seplember 2007

The word insurance under this Section means those charges
for insurance for the goods during Wansportation, loading,
unloading and handling. WGO Advisory Opinion 13.1 states
that the ward “insurance” should be interpreted as referring
solely lo insurance costs incurred for the goods during the
transport of the imported goods to the port or place of
impariation.

3.2.9 Postimportation Charges/Costs

The dutiable value must not include the following charges or costs, if they
are distinguished from the price actually paid or payabie for the goods:

4291

3292

Charges for construction, erection, assembly, maintenance or
technical assistance, undertaken after importation on imported
goods such as industrial plant, machinery or equipment:

Cosl of ranspor! after importation: and

g ( to~ %7,



3.2.10

3.2.11

3293 Lhuties, taxes and other charges paid for the imported goods.

All additions to the price actually paid or payable shall be made nn.ljr
on the basis of objective and quantifiable data.

Where objective and guantifiable data do not exist with regard to the
additions required to be made under the provisions of Section 3.2.8, the
transaction value cannot be determined under the provisions of Method
One. As an illustration of this. royally is paid on the basis of the price in a
sale in the importing country of a fitre of a particular product that was
imported by the kilogram and made up nto a solution after importation. If
the royalty is based partially on the imported goods and partially on olfwer
factors which have nothing to do with the imported goods (such as when
the imporled goods are mixed with domestic ingredients and are no longer
separately identifiable, or when the royalty cannot be distinguished from
special financial arrangements between the buyer and the sefler), it would
be inappropriate to attempl to make an addition for the royally. However, if
the amount of this royally is based only on the imported goods and can be
readily quantified, an addition to the price actually paid or payable can be
made.

No additions shall be made to the price actually paid or payable in
determining the dutiable value except as provided in Section 3.2.8,

3.3 METHOD TWO: THE TRANSACTION VALUE OF IDENTICAL GOODS

3.21

332

If the dutiable value of imported goods cannot be determined with the uss
of Method One, the dutiable value shall be datermined under Method Two
or the Transaction Value of identical Goods =old for export to the

Fhilippines and exported at or abou! the same time as the goods being
valued.

in applying this Method, the transaction value of identical goods in a sale at
the same commercial level and in substantially the same guantity as the
goods being valued shall be used fo determine the dutiable value. Where
no such sale is found, the transaction value of identical gonds sold at a
different commerdial level andior in different quantifies, adjusted to lake
account of differences atfributable fo commercial level andior to quantity,
shall be used, provided that such adjustments can be made on the basis of
demonsirated evidence which clearly establishes the reasonablensess and
accuracy of the adjustment, whether the adjustment leads to an incresse or
a decrease in the value.

"Exporfed at or about the same time” is generally to be interpreted as
exportation of the identical goods forty five (45) days before or after the
date of bill of lading or airway bill of lading of the goods being valued. This
external fime standard must allow for practical application of the Method in
question. Hence, the words “or about” should be regarded as intended
simply to make the terms “at the same fime” somewhat less rigid. In
addition, it should be noted that according to Section 2, paragraph 2.4, the

L4
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3.3.5.2. A sale at a different commercial level but in substantially the
same gquantities; or

3.3.5.3 A sale al a different commercial level and in different quantities.

Having found a sale under any one of these three conditions adjuslments will
then be made, as the caze mey be, for:

3.2.5.4  Quantity factors only;
3.3.5.5 Commercial level factors only; or
3.356 Both commercial level and quantity factors.

The expression "andfor” allows the flexibility to use the sales and make the
necessary adjustments in any one of the three conditions described ahove.

A condilion for adjusiment because of different commercial levels or differant
quantities is that such adjustment, whether it leads to an increase or a
decrease in the value, be made only on the basis of demonstrated evidence
thal dearly establishes the reasonableness and accuracy of the
adjustmenis, e.g. valid price lists containing prices referring to different levels
or different quaniities. As an example of this, ¥ the imported goods being
valued consist of a shipment of 10 units and the only identical imported
goods lor which a transaction value exists involved a sale of 500 units, and it
Is recognized that the seller grants quantity discounts, lhe required
adjustment may be accomplished by resorting to the saller's price lst and
using that price applicable to a sale of 10 units. This does not require that a
sale had to have been made in quantities of 10 as long as the price list has
been established as being bona fide through sales at other quaniities. In the
absence of such an objective measure, however, the determination of =
dutiable value under the provisions of Method Two is not appropriate.

If in applying Method Two. more than one transaction value of identical
goods is found, the lowest of such value shall be used to determine the
dutiable value of the imported goods.

3.4 METHOD THREE: THE TRANSACTION VALUE OF SIMILAR GOODS

341

If the dutiable value of imported goods cannot be determined under the
preceding methods, the dutiable value shall be the transaction value of
similar goods sold for export o the Philippines and sxported al or shout the
same time as the goods being valued.

In applying this Methed, the transaction value of similar goods in a sale =t
the same commercial level and in substanfially the same quantity as the
goods being valued shall be used to determine the dutiable value. Where no
such sale is found, the transaction value of similar goods sold at a different
commercial level andfor in different quantities, adjusted fo take account of
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343

3.4.4

differences attributable to commercial level andfor to quantity, shall be used,
provided that such adjusiments can be made an the basis of demonstrated
evidence which clearly establishes the reasonablensss and aocuracy of the
adjustment, whether the adjustment leads to an increase or 5 decraase in
the value.

“‘Exported at or aboul the same time™ is generally to be interpreled as
exportation of the similar goods forty five (45) days before or after the date
of bill of lading or airway bill of lading of the goods being valued. This
external time standard must allow for practical application of the Method in
question. Hence, the words “or about” should be regarded as intended
simply to make the temms “at the same time" somewhat less rigd.  In
addition, it should be noted that according to Section 2. paragraph 2.4, the
dutiable value should be based on simple and equitable criteria consistent
with commercial practice.  Starling from these principles "at or about the
same fime” should be taken to cover a period of time, as close to the date of
exportation &= possible, within which commercial practices and market
conditions which affect price remain the same. In the final analysis, the
question must be decided on a case by case basis within the overall context
of the application of Method Three,

Similar goods are defined as goods which, although not alike in all respects -
3.4.3.1 Have like characteristics and like component materials:

34.32 Are capable of performing the same functions as the goods being
valued;

3.4.3.3 Are commercially interchangeable with the goods being valued:
3.4.3.4 Are produced in the same country of tha goods being valued; and
3.4.3.5 Are produced by the producer of the goods being valued.

The definiion of similar goods excludes imported goods for which
angineering, development, artwork, design work, and plans and sketches is
undertaken in the Philippines and is provided by the buyer to the producer of
the goods free of charge or at a reduced cosf.

Where there are no similar goods produced by the same person in the
country of production of the goods being valued, similar goods produced by
3 different person in the same country may be taken into account

Where no sale of similar goods at the same commercial level and
substantially the same quantity as the goods being valued is found. similar
goods at different commercial level andfor in different quantity may be
utifized. Such transaction value of similar goods shall be adjusted upwards
or downwards fo account for demonsirated differances between the goods.
being valued and the similar goods, to take account of

3441 Commercial level differences:
17
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346

3442 Quantity differences: and

3443 Significant differences for transportation costs due to variances
in the mode andror distance of fransport.

In applying Method Three, the Collector of Customs shall, wherever
possible, use a sale of similar goods at the same commercial level and in
subslantially the same quantities as the goods being valued. Where no
such sale is found, a sale of similar goods that takes place under any one
af the following three conditions may be wsed:

3451 A sale at the same commercial level but in different quantities:

3452 A sale gt a different commercial level tut in substantially the samea
quardifes; or

34.53 A sale at a different commercial feyvel and in different quanfifies.

Having found a sale under any one of these three conditions adjustments will
then be made. as the case may be, for:

34534 Quantity factors only;
3455 Commercial level factors only; or
3456 Both commercial level and gquantity faclors.

The expression "and/or” allows the flexibility o use the sales and make the
necessary adjustments in any one of the three conditions described ahove.

A condition for adjusiment because of different commercial levels or different
quantities is that such adjustment, whether it leads to an increase or a
decrease in the value, be made only on the basis of demonstrated evidence
that clearly establishes the reasonableness and accuracy of the
adjustments, e.q. valid price lists containing prices referring to different levels
or different quaniities. As an example of this, if the imported goods being
valued consist of a shipment of 10 units and the only similar imported goods
for which a transaction value exists involved a sale of 500 units. and it iz
recognized that the seller grants quantity discounts, the required adjustment
may be accomplished by resorting to the seller's price fist and using that
price applicable to a sale of 10 units. This does not require that a sale had
to have been made in quantities of 10 a= long as the price list has been
established as being bona fide through sales at other quantifies  In the
absence of such an objective measure. however, the determination of a
dutiable value under the provisions of Method Three is not appropriate.

If in applying Method Three, more than one Wansaction value of similar
goods is found, the lowest of such value shall be ysed to determine the
dutiable value of the imported goods.

18
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3.5 METHOD FOUR: THE DEDUCTIVE VALUE

2.5

352

353

i54

By this method, the dutiable value is determined on the basis of sales in the
Phifippines of the goods being valued or of idenfical or similar imported
goods, less certain specified expenses resulting from the imporiation and
sale of the goods

The sales in the Philippines must meet the following conditions:

3521 The imported goods or identical or similar imported goods have
been sold in the FPhilippines in (he same condition as imported,

3522  Sales of the imported goods being valued or of identical or similar
imported goods have tsken place at or about the time of
importation of the goods being valued. The expression “at or
about the time of importation of the goods being valued™ =hall
mean a perod extending 45 days prior o and 45 days following
the importation of the goods being valued:

3.5.23  The purchaser must not be related to the impaorter frorm whom he
buys such goods; and

3524 The prchaser in the Philippines must not have supplied assists,
either direclly or indirecily.

A deductive value is determined by making 2 deduction from the established
price per unit for the aggregate of the following elements:

3531 Commissions generally eamed on a unit basis in connection with
sales in the Philippines for goods of the same class or kind ar

3.5.32 Additions usually made for in connection with sales profit and
general expenses in the Philippines for goods of the same class
or kind;

3533 The usual transport, insurance and associated costs incurmed
within the Philippines; and

3.5.34  Custorns duties and other national taxes payable in the
Philippines by reason of the importation or sale of the goods

The lerm "unit price” means the price at which the greatest number of units
i sold in sales 1o persons who are not refated to the persons from whom
thay buy such goods at the first commercial level affer imporation at which
such sales take place.

As an example of this, goods are sold from a price list which grants favorable
unit prices for purchases made in larger guantities.
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Total Quantity
Sale quantity Unit price Number of sales soid at each price

T-10 units 100 10 sales of 5 units 65
3 sales of 3 units

11-25 unils a5 3 sales of 11 units B5

over 25 units a0 1 sale of 30 units B0

1 sale of 50 units

The greatest number of units sold at = price is B0; therefore, the unit price in
the greatest aggregate quantity is 90.

As another example of this, two sales occur. In the first zale, 500 units are
=old al a price of 85 curency units each. In the second sale, 400 units are
sold al a price of 90 currency units each. In this example, the greatest
number of units sold at & particular price is 500; therefore, the unil price in
the greatest agoregate quantity is 95.

A third example would be the following situation where various quantities are
soid at various prices.

(a) Sales
Sale quantity Unit price
40 ynits i 100
30 units a0
15 umnit= 100
50 unils a5
25 units 105
25 units o0
5 units 100
{b) Totals
Total guaniity sold Unit price
65 a0
50 95
&0 100
25 105

In this example, the greatest number of unils sold at & particuiar price is 65
therefore, the unit price in the greatest aggregate quantity is 90.

Any sale in the Philippines, as described in Section 3.5.4 above, to 3 persan
whe supplies directly or indirectly free of charge or at reduced cost for use in
connection with the production and sale for export of the imported goods any
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357

358

359

3.5.10

of the elements specified Section 3.2.8.4 should not be taken into account in
establishing the unit price for the purposes of this Method.

It should be noted that “profit and general expenses” refermed to in Section
3.5.3 should be taken as a whole. The figure for the purposes of this
deduction should be determined on the basis of information supplied by or
on behalf of the importer unless the importer's figures are inconsistent with
those obtained in sales in the country of importation of imported goods of the
same class or kind. Where the imponer's figures are inconsistent with such
figures, the amount for profit and general expenses may be based upon
relevant information other than that supplied by or on behalf of the importer.

The "ganeral expenses” include the direct and indirect costs of marketing the
goods in question.

Local laxes payabie by reason of the sale of the goods for which a deduction
is not made under the provisions of Section 3.5.3.4 shall be deducted under
the provisions of Section 3.5.3.2 as general expenses

In determining either the commissions or the usual profits and general
expenses under the provisions Section 353 hereof, the question whether
certain goods are “of the same class or kind” z= other goods must be
determined on a casefo-case basis by reference io the circumstances
involved. Sales in the Philippines of the namowest group of range of
imported goods of the same class or kind, which includes the goods being
valued, for which the necessary information can be provided, should be
examined. For purposes of this Method. “goods of the same class or kind"
includes goods imported from the same country as the goods baing valued
as well as gouds imparted from other countries.

If no sales of the imported goods or of jdentical or similar imported goods
took place at or about the time of importation of the goods being valued, it is
permitted to use sales of the imported goeds or identical or similar imported
goods, sold in the Philippines in the same condition as imported, al the
earliest date alfter importation of the goods being valued it before the
expiration of 90 days after such importation. For the purpose of this Section,
the "earliest date” shall be the date by which sales of the imported goods or
of identical or similar imported goods are made in sufficient quantity to
establish the unit price.

If there are no sales of identical or similar imported goods in the condition as
imported thal meet all the above requirements, the importer may choose 1o
use sales of the imported goods being valued after further processing

3.5.11.1 Where the method in Section 35.11 s used, deductions made for
the: value added by further processing shall be based on objective
and quantifiabie data relating to the cost of such work Accepled
mdustry formulas, recipes, methods of construction, and other
industry practices would form the basis of the calculations
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3.5.11.2 It is recognized that the method of valuation provided for in
Section 3.5.11 would normally not be applicable when, as a resuit
of the further processing, the imported goods lose their identity.
However, there can be instances where, although the identity of
the imported goods is lost, the value added by the processing can
be determined accurately without unreasonable difficulty. On the
olher hand. lhere can also be instances where the imported
goods maintain their identity but form sueh a minor element in the
goods sold in the Philippines that the use of this valuation method
would be unjustified. In view of the above, each situation of this
type must be considered on a case-to-case basis.

3.5 METHOD FIVE: THE COMPUTED VALUE

261 Under this method, the duliable value is determined on the basi= of the cost
of production of the goods being valued, plus an amount for profit and
general expenses usually reflecled in sales from the country of exportation 1o
the Philippines of goods of the same class or kind.

3.68.2 The dutiable value may be calculated as follows:

3621 Determine the aggregale of the relevant costs, charges and
expenses of the value of

3.5.2.1.1  Materials employed in producing the imperted goods;

3.6.2.1.2 Fabrication, production or other processing costs for
the imported goods (direct and indirect labor, factory
overheads);

The following are to be added if not included in Sections 3.6.2.1.1
and 3.6.2.1.2 above:

36213 Cost of containers which are treated as being one for
Customs purposes with the goods in question:

3.62.14 Coslof packing whether for labor or materials:

36215 Assists (apportionad in a reasonable manner in
accordance with generally accepted accounting
principles); and

3.6.2.1.6 Engneering, development, artwork. design, work, and
plans and sketches undertaken in the Philippines and
charged to the producer.

3622  Add amount for profit and general expenses equal io that usually
reflected in sales of goods of the same class or kind as the goods
being valued which are made by preducers in the country of
exportation for export to the Philippines.
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3.6.3

+.6.4

365

3 6.6

being valued which are made by producers in the country of
exportation for export to the Philippines.

3623 Add the cost of transport, loading, unioading and handling
charges, insurance and related charges to the port or place of

entry in the Philippines as referred to in Sections 3.2 87 and
3.2.88

As a general rule, dutiable value is determined under this Method on the
basis of information readily available in the country of importation. In order
to determine a computed value, however, it may be necessary lo examinea
the costs of producing the goods being valued and other information which
has to be obtained from oufside the Philippines. Furthermore, in most cases
the producer of the goods will be outside the jurisciction of the authorities of
the Philippines. The use of the computed value methed will generally be
limited fo those cases where the buyer and seller are related, and the
producer is prepared to supply to the authorities of the Philippines the
necessary costing and to provide facilities for any subseguent verification
which may be necessary.

The "cost or value” referred to Section 3.6.2.1 is fo be determined on the
basis of information relating to the production of the goods being valued
supplied by or on behalf of the producer. It is 1o be based upon the
commercial accounts of the producer, provided that such accounts are
consistent with the generally accepted accounting principles applied in the
country where the goods are produced.

The "cost or value” shall include the cost of elements specified in Sections
3.282 and 3283, It shall also include the value, apportioned as
appropriate under the provisions of Section 3.2.8. of any element specified in
Section 3.2.8.4 which has been supplied directly or indirecily by the buyer for
use in connection with the production of the imported goads, The value of
the elements specified in Section 3.2.8.4.4 which are undertaken in the
Philippines shall be included only to the extent that such elements are
charged to the producer. It is to be understood that no cost or value of the
elements referred to in this paragraph shall be counted twice in determining
the computed value.

The "amount for profit and general expenses™ referred to in Section 3622is
to be determined on the basis of information supplied by or on behalf of the
producer unless the producer's figures are inconsistent with those ususally
reflected in sales of goods of the same class or kind as the goods being
valued which are made by producers in the country of exportation for export
to the Philippines. :

It should be noted in this context that the "amount for profit and general
expenses” has to be taken as a whole. It follows that if, in any parficular
case, the producer’s profit figure is low and the producer's general expenses

are high, the producer’s profit and general expenses taken together may
nevertheless be consistent with that usually reflected in sales of goods of the
same class or kind.
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388

3.5.9

3.6.10

3661  Such 3 situation might occur, for example, # a product is being
launched in the Philippines and the producer accepted a nil or
low profit 1o offset high general expenses asssociated with the
faunch. Where the producer can demonstrate a low profit on
sales of the imported goods because of particular commercial
circumstances, the producer's actual profit figures should be
taken into account provided that the producer has valid
commercial reasons to justify them and the producer's pricing
policy reflects usual pricing policies in the branch of industry
COMCeTmed.

3662  Such a situation might ocour, for example, where producers have
been forced o lower prices temporarily because of an
unforeseeable drop in demand, or where they sell goods to
complement & range of goods being produced in the Philippines
and accept a low profit to maintain competitiveness.  Where the
producer's own figures for profit and general expenses are not
consistent with those usually reflected in sales of goods of the
same class or kind as the goods being valued which are made by
producers in the country of exportation for export to the
Fhilippines, the amount for profit and general expenses may be
based upon relevant information other than that supplied by or on
behalf of the producer of the goods.

Where information other than that supplied by or on behall of the producer is
used for purposes of determining the computed value, the Collector of
Customns shall inform the importer, if the latter so requests, of the source of
such information, the data used and the calculations based upon such data,
subject to the provisions of Sec. VI-D of CAO No. 4-2004 {Confidentiality
Clause).

The "general expensas” referred to in Section 3.6.2.2 covers the tolal costs
(direct and indirect) of producing and sefling the goods for export which are
not included under Section 3.6.2.1.

Whether certain goods are "of the same class or kind™ as other goods, must
be determined on a case-to-case basis with reference 1o the circumstances
involved, In determining the usual profits and general expenses under the
provisions of Method Five sales for export to the Fhilippines of the narrowest
group or range of goods, which includes the goods being valued, for which
the necessary information can be provided, should be examined. For
purpases of Method Five, "goods of the same class or kind” must be from
the same country as the goods being valued.

The Collector of Customs shall not require or compel any person not residing
in the Philippines to produce for examination, or to ailow access o, any
account or other record for the purposes of determining a computed value.
However, information supplied by the producer of the goods for the purpose
of determining the duliable value may be verified in snather country with the
agreement of the producer and provided they will give sufficient advance
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notice to the government of the country in question and the latter does not
ohject to the investigation.

3.7 METHOD SIX: THE FALLBACK VALUE

3.7.1

3.7.2

373

3.7.4

375

When the dutiable value cannot be determined under any of the previous
methods of valualion, it shall be determined by using other reasonable
means consistent with the principles and general provizions of GATT 1904,
the WWA, and on the basis of data available in the Philippines.

If the importer so requests, he shall be informed in writing of the duliable
value determined under Method Six and the method used to determine such
value,

Mo dutiable value shall be delermined under Method Six on the basis of

ey | The sefling price in the Philippines of goods produced in the
Philippines;

3732 A systom that provides for the acceptance for customs purposes
of the higher of bwo altemative values:

HEa33 The price of goods in the domestic market of the country of
expantation;

3.7.34  The cost of production, other than compuled values, that have
been determined for identical or similar goods in accordance with
Method Five hereof

AT AN The price of goods for export to a courtry other tham the
Philippines;

3.7.36 Minimum dutiable values; or
3737 Arbitrary or ficlitious values.

Dutiable values determined under the provisions of Melhod Six should, to
the greatest extent possible, be based on previously determined dutiable
values.

The methods of valustion to be employed under Method Six should be thoze
taid down in Method One through Method Five, but a reasonable flexibility in
the application of such methods would be in conformity with the aims and
provisions of Meihod Six.

Some examples of reasonable flexibility are as follows:
3751 Identical goods - the requirement that the identical goods should

be exported at or about the same time as the goods being valued
could be flexibly interpreted; identical imported goods produced in
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4.0

a country other than the country of exportation of the goods being
valued could be the basis for customs valuation; dutiable values
of identical imported goods already determined undsr the
provisions Methods Four and Five could be used.

352 Similar goods - the requirement that the similar goods should be
exported at or about the same time as the goods being valued
could be flexibly inferpreted: similar imported goods produced in a
country other than the country of exportation of the goods being
valued could be the basis for customs valuation; dutiable values
of similar imporied goods already determined under the
provisions of Methods Four and Five could be used.

3733 Deductive method - the requirement that the goods shall have
been sold in the "condition as imported” in Section 3.5 7 1 coukd
be flaxibly interpreted; the “90 days” requirement referred to in
Section 3.5.10 could be administered flexibiy.

CASES WHERE THE COLLECTOR OF CUSTOMS HAS REASONS TO DOUBT THE
TRUTH OR ACCURACY OF THE DECLARED VALUE

4.1

L

4.3

44

4.5

Published or established dutiable value. or any other value refarence from whatever
saurce, cannot be used as substitute value for customs valuation. However, such
value information may be used as a risk management ool to establish doubt or to
alert customs to do = value verification check sither upiront thru a system created
for the purpose or on a post-entry basis through the Post Entry Audit infrastructure.

When an import declaration has been presented and where the Collector of
Customs has reason fo doubt the truth or accuracy of the particulars or of
documents produced in support of this declaration, the Collector of Customs ey
ask the importer to provide further explanation, including documents or ofher
evidence, that the declared value represents the total amount actually paid or
payable for the imported goods, adjusted in accordance with the provisions of
Section 3.2.8.

If, after receiving further information, or in the absence of = response from the
importer, the Collector of Customs sfill has reasonable doubts about the truth or
accuracy of the declared value, then it is deemed that the dutiable value of imported
goods cannot be determined under Method One. The Collector of Customs shall
then proceed to determine the dutiable value under alternative methods sequentially
and in the order of succession as provided by this Order.

Eefore taking a final decision, the Collector of Customs shall commumicate to the
imperter, in wriling if requested, the ground/s for doubting the truth or accuracy of
the particulars or decuments produced and the importer shall be given a reasonable
opportunity fo respond. When a final decision is made, the Collector of Customs
shall communicate to the importer in writing his decision and the ground/s in support
thereof.

The above procedure is without prejudice to the importer's right to secure tentative
release under sufficient guarant=e and right to appeal pursuant to Customs
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5.0

6.0

.o

Memorandum Order No. 37-2001 entitied “Revised Cargo Clearance Procedure to
implement Republic Act Mo. 9135 and Customs Administrative Order Mo 9-2001,
a5 amended by Customs Administrative Order Mo, 4-2004 and in relation to
Customs Memorandum Order Mo, 7-2006 entified “Establishment of Central
Valuation and Classification Review and Ruling Committes {CVCRRC)", and other
applicable customs laws, rules and regulations.

SEPARABILITY CLAUSE

The provisions of this Order are hereby ordered separable and in caze anmy provision hereof
5 declared invalid, the other remaining provisions which are not affectad shall remain in full
force and effect.

REPEALING CLAUSE

All Customs Memorandum Orders, Memoranda or parts thereof which are inconsistent with
this Order are hereby deemed superseded, amendead or modified accordingly,

EFFECTIVITY

This Order takes effect immediately.
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