BEMIBLIC OF THE PHLLIFFINES
DEPARTMENT OF FINANCE
BUREAU OF CUSTOMS
BAANELA

CUSTOMS ADMINISTRATIVE ORDER
e S i 7/ :

Subject:

SEC. 1L

IMPLEMENTING REPUBLIC ACT 9135: AN ACT AMENDING
CERTAIN PROVISIONS OF PRESIDENTIAL DECREE MO. 14G4,
OTHERWISE KNOWN AS THE TARIFF AND CUSTOMS COBE OF
THE PHILIPPINES, AS AMENDED (CUSTOMS CODE), AND FOR

OTHER PURPOSES.

By aulhgrity of Section 15 of Republic Act No. 9135, the following
rules and regulations are hereby prom ulgated:

OBIECTIVES

4. To enhance and consolidate the regulalions conceming the WT0
Waluation System.

B. To implement the recardkeeping and post-enlry audil systems i

order to facilitate importation and protect government revenus
at the same Lirre. :

DUTIABLE VALUE

A. General

-The dutiable value of Imported goods shall be determined using one { '

of the six methods of valuation listed below. These methods must
be applied in sequence. The gnly exceplizn is that the sequence of
Methods 4 and § may be reversed at ine request of the importer
unless there shall be a demonstrated difficully in the use of Method
5, in which case the Commissioner €an reject such request. The
methods are as follows.

B. Method 1 - The Transaction Value

1. The dutiable walue for an Imporled article shall be the
Transaction Value which is the price actually paid or payable for
the goods when sold for export to the Fhilippines adjustad in
sccordance with the provisions of Section 1LB.3 of this Owder,
and subject to the condltions specified in Section 11.B.2 hereln.
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2 g striclions as Lo the disposition or use of
32 buy=r, olher than restrictions which:
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fre imposed or required by law or by Philippine
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:2] Limnit the geographical area In which the goods may be
resold; or

3) Do not substantially affect the vaiue of the goods;

c. The sale or price must nol ke subject to some cundﬂms or
considerations for which a value cannot be determined with P

respect to the goods being valued;

d. No part of the proceeds of any subsequent resale, disposal or
use of the goods by the buyer wiill accrue directly or indireclly
to the seller, unless an appropriale adjustment can be made
in accordance with the provisions of Section I1L.B.3 of this
Order; and

o, The buyer and the saller are not reialed or where Lhey ara
related, such relationship did not Influence e price of the
goods. The buyer and the seller shall be deamed o be

ralated ondy if:

1) they are oificers or directms of one another's
businesses;

2) they are legaliy recognized partners in business;
3) they are employer and employee;

4) any person direclly or indirectly owns, controls or
holds 5% or more of the vutslanding voling steck oF
shares of bolh of them;

pu i
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5% one of them directly or indirectly controis Lhe other;

6} both of them are direclly or indirectly controiled by a
Lhird person;

71 logether lhey directly or indirectly conbrol 2 third
person; or

£} they are related by affinity or consanguiniby vp tu the
fourth civil degree;

f. IF the buyer and seller are relaled, the use of the lransaclion I
valuez method is acceplable iF;

1} the drcums:anc%\ surrounding  the brensaction
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demonsirale thal Lhe relalipnship did n-:JI: influence Lhe
price actuaily paid or payable, or z

2) the transaction value closely approximates to one of
Lhe follpwing test wvalues gcourring et or aboul the

came time:

i} The lransaclion value in sales 1o unrelated buyers
of identical goods or similar goods For export (o
the Philippines; or

i} The deduclive value of identical or similar goods
T gotermined in accordance willi Method 4; or

iii) The computed value of identical or similar goods
determined in accordance with Method 5.

3. In determining Lhe Transaction Value, the lollowing adjustments

shall be added to the price actually paid. or payable for Lhe
Imported goods being walued if such valua has not been Included

in the price actually paid or payable:
4. Commissions and  brokerage  lees [except buying
COMIMssions);

b. Cost of Containers which are treated as being one for
Customs purposes with the goods in que;:til:m;

i

Cost of packing whether for labor or materials;

d. Assists, Assisls s delined as the wvalue, apportioned as
appropriobe, of certain goods and services supplied directly or
indirectly by the buyer free of charge or al a reduced cost lor
uze in- connection with the production and sale for export of
the imported goods, to the exlent that such value has nol
teen incorporated in the price aclually paid or pavable. They
include:

1) Materials, components, parts and similar ilems
incorporabed in the imporied goods;

2) Teols, dies, moulds and similar items used in the
production of the imported goods;

1) "Materials consumed in the production of Lhe imported
© goods; and

4) Engingering, development, atlwork, design work, and
plans underaken alsewhere thantin Philippines and
_necessary for Lhe production of the imporled goods;

e. Royalties and license fees related Lo the goods being valued;

. The wvalue of any part of the proceeds of any subsoguent
resale, disposal or use of lhe importad goods that accrues



sioading and handiing charges associated with the
" of the imporied goods from the country of
o Lo :_he part of entry in the Fhilippines; and

i The cost of insurance,;

4. The duﬂahle"?alue must pot include Lhe following charges of
casls, if Lhey are distinguished from the p ice actually paid or
payahie for the goods:

a.

Charges for construction, erection, assembly, mainienance or
rechnical assistance, undertaken after imporiation on
imported goods spch as industrial plant, machinery or
equipment;

Cost of transport afler importation;
Duties and Laxes of the Philippines; and

Other permissible deduction abiowed under the WTO
Valuation AgreemenlL.

C. Method 2 = The Transaction Yalue for Identical Gouds

1. If Lhe dutiable value of imporied goeds cannot be detenmined
under the provisions of Seclion I1.B of this Qrder, the dutiabie
value shall be Lthe transaclion value of identical goods sold for
expor: Lo the Philippines and exported at or about the same time
as the goods being valued. The sale involving such identical
goods must also be at the same commerclal level and i
substantially the same quantity as the geods being valued.

2.

Definition of identical goods:

a. Identical goods are defined as goods, which are:

1} the same in all respects including:
i} physical characterislics,
ii) quaility, and
iii} repulation,

2) produced in the same country &5 the gooeds being
valued, and .

3} produced by the producer ¢f the goods being waiued;

h. The definition of identical gowls excludes imporied goods for

i




which engineering, development, artwork, design work, and
plans and sketches is undertaken in the Philippines and is
provided by the buyer to the producer of the goods frea of
charge or at a reduced cost; '

Where there are no identical goods produced by the same
person in the country of production of the goods being
valued, identical goods produced by a dilferent person in Lhe
same country may be taken into account;

Minor differences in appearanca would not preclude goods
which otherwise conform to the definition from being

regarded as identical.

3. If no sale of identical goods at the same commercial leval and in
substantially the same guantily as the goods being valued is
found, the transaclion vaiue of identicai goods sold at a differend
commercial level andfor In different guantity may be udlized.
Such transaction valug of idenlical goods shall be adjusied
upwards or downwards 1o account for demonstrated differances
between the goods being valued and the identical goods, to take
account of:

A
b.

C.

Commercial level differences;
Quantity differences; and

Significant differences for Uransportation coosis due Lo
variances in the mode and/er distance of transport.

B, Method 3 - The Transaction YValue of Similar Goods

1. If the duliable value of imported goods cannot be determined
under the preceding methods, the dutiable value shali be the
transaction -value of similar goods soid for export o the
Fhilippines and exported at or aboul the same time as the goods
teing valued. The sale Involving such similar goods must alse be
at the zame cormmercial level and in substantiaily the same
guantity as the goods being valued,

2. Definition of simifar goods:

a.

Similar goods are defined as goods which, allthough not alike
in all respects, -

1) Have Ilike characteristics and like component
materiais;

£) Are capable of performing the same funcltions as the
aoods being valued;

3) Are commercially Interchangeable with the goods
being valued;
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2.

4} Are produced in the same counlry of the goods being -
valued; and

5) Are produced by the producer of lhe goods being
valued;

b. The definition of similar goods excdudes imported goods for
which engineering, development, artwork, design work, and
plans and sketches is underlaken in Lhe Philippines and is
provided by the buyer to the producer of the goods free of

charge or at a reduced cost;

c. Where there are no similar goods produced by the same
person in the country of production of Lhe goods being
valued, similar goods produced by a dilferent person in the
same country may be laken into account.

Where no saie of similar goods at the same commercial level and
substantially the same guanlily as the goods being valued is
found, similar goods at different commercial level andfor in
different guantily may be utilized. Such transaction value of
similar goods shall be adjusted upwards or downwands Lo
account Tor demonstrated differences between Lhe goods being
valued and the similar goods, to take atcpunt of:

a. Commercial level differances;
b. Quantity differences; and

c. Significant differences for transporlation costs due Lo
variances in the mode and/or distance of Lransport.

Mothod 4 - The Deductive Valua

By this method, Lhe dutiable value Is determined on the basis of
sales in the Philippines of the goods being valued or of identical
or similar imported goods, less cerlain specified expenses
resulting from the importation and sale of the goods.

The sales in the Philippines must meet the following conditions:

a. The imported goods or identical or similar imporied goods
have been sold in the Philippines in the same condition as
intported;

b. Sales of the goods bLeing valued or of identical or similar
goods have taken place at or about the time of importation of

the goods being valued;

c. If no sales took place at or about the time of importation, it is
permitted to use sales of the imported goods or identical or
similar imported goods, sold in the Philippines in the same
condition as imported, at the sarliast date alter importation

N =& Ll
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nut before Lhe expiration of 90 days after such importation;

If there are no sales of identical or similar imported goods in
the condition as imported that meet all the above
regquirements, the impoerter may cheose to use zales of the
goods being valued after furller processing;

The purchaser must not be relaled to the importer from
whom he buys such goods;

The purchaser in ihe Philippines must not have supplied
assists, either directly or indirectly;

The expression "at or about the same time™, when applied Lo
the deductive method, shall mean a period extending 45 days
prior to and 45 days foilowing the importation of the goods
being valued.

A deduclive value is determined by making a deduction from the
established price per unit for the aggregate of the following

eimmenks:

Commissions generally 2arned on a unit basis in conmeclion
with sales in the Philippines for goods of the same class of

kind; or
Additions usually made for in connection with sales profit and

general expenses in the Philippines for goods of the same
class or kind; and

The usual transport, insurance and associated Costs incurred
wilhin the Philippines; and

Customs duties and other national taxes payable in the
Philippines by reascn of the importalion or sale of the goods.

Method 5 - The Computed Value

Under this method, the dutiable value is determined or Lhe basis
of the cost of production of the goods being valued, plus an
amount for profit and general expenses usually reflected in sales
from the country of exportation Le the Philippines of goods of the

same ¢lass or kind. :

2. The Dutiable value may be calculated as follows:
a. Determine the aggregate of the relevant costs, charges andd

expenses oF the value of:

1) malerials employed in producing the imported goods,
and

2) production or other processing costs for the imported
goods (direct and indirect labor, factery overiesds);

(e
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b, The following are to be added if not included in a.1) and a.2)
above:

1} Cost of Centainers which are treated as being one for
Customs purposes with the goods in guestion;

2) Cost of packing whether for labor or malerials;

3) Assists (apportioned in a3 reasonable manner in
accordance with generally accepied accounting
principles};

4) Engineering, development, artwork, design work, and

plans and sketches underlaken in the Fhilippines and
charged to the producer,

c. Add amounts for profit and general expenses, usually
reflected in export sales to the Philippines, by producars in
the country of export of goods of the same cass or kind;

d. Add the cost of Lransport, insurance and related charges 0
the port or place of importation.

G. Method 6 - The Fallback Value -

When the dutiable value cannct be delermined under any of the

previous methods of valuation, it shall be determined by using other

reasonable mesns consistent with the principles and general

provisions of GATT 1994, the agreement on the implementation of

Article VII of the General Agreement on Tariffs and Trade as

contained in the Uruguay Round Final Act, and on the basis of data
available in the Philippines.

If the Importer so requests, he shall be informed in writing of Lhe
dutiable value determined under Melhod Six and the method used Lo

delerimine such value.

no dutiable shall be determined under Methed Six on the basis of:

1. The selling price in the Philippines of goods produced in the
Fhilippines;

2. A system that provides for the acceptance for cusloms purposes
of the higher of two alternative values;

3. The price of goods in the domestic market of the country of
exportation;

4. The cost of produclion, other than computed values, that have
been determined for Identical or similar goods in accordance with
Method Five hersof;

ZAG -5 -/
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SEC. IV.

e

“Whe are pot satisfied wilh Lhe dutiable value delermined
= could file an appeal in the form of a formal protest

Suank o Section 2308 of the Customs Code within fifleen (15)
d=y= from date additional dulies and Laxes are paid or collected from

o St

T

the guaranty posted, 2nd upon payment of the appropriate docket

fee reguired under existing regulations.

E. Finaiity of Liguidation of Import Eniries

The liguidation of an import entry shall be deemed final and
conclusive upon all parties after the expiration of three (3) years
from the date of the final payment of the dulies due, excepl where:

1. Fraud 2= defined in Section Y1.C.1.c hereof as committed;

2. A protest has been filed under e provision of Seclion 2308 of
the Customs Code;

3. Where the import entry is selected for post audit within the three
(3} year period required for record-keeping provided Lhat once
started, the audit can be compleled beyond said pericd;

4. The liquidation of the import enlry was merely lentalive.

Recordkeeping and Compliance Audit

A. Recordkecping

1. Importers Lo keep records.

a. Upon the effectivity of Republic Act Ne. 9135, all imporlers
are required to keep at their principal place of business, for a
period of three {3) years from the date of filing of the import
entry, all the records of their importations and/or books of
accounts, business andfor computer systems and all other
customs commercial data, in whatever form, inciuding
payment records relevant for the verification of the aocuracy
of the transaction vaiue declared by the importers/customs
brokers on the import entry.

b. The term “importer” shali incdude the importer of
record/consignee, beneficial owner, agenl of the persons
effecting the imporiation in question or any other person or
entity who knowingly causes the goods to be imported. The
phrasa “knowingly causes the goods to be imported”™ covers
domestic transactions where; 1) the terms and conditions of
the importation are controlled by the person pladng the
grder with the imporier (for example, Lthe imporler is not an
independent contractor but rather is the agent of the person
placing the order; _whereas a consumer who purchases an
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irmported automobile from a Jdomestic dealer would not be
required lo maintain records, 2 Uransit authorily Lhat
prepared delailed specifications from which imported subway
cars aor buses were manufaclured would be reguired to
maintain records); or 2) technical dala, molds, eguipment,
other production assislance, malerial, components, or parts
are furnished by the person placing the order with the
imporier with knowledge thal they will be useg in the
manufaciure or production of imported goods.

2. The following records are required Lo be kept by importers:

a. Company or entity structure cluding the following to the
extent that they are reguired Tor submisslon to the Securilies
and Exchange Commission or Lo the Bureau of Domeslic
Trade; as the case may be: !

1} Articles of incorporation, articles of partnership and |
the like; =l
|

List of incorporaters, stockholders, partners, board of
direclors, owner;

fd
e

3) Organizational structure;

- 1
4] Managemenl and key personnel including authorized ﬂ
declarants and btheir specimen signatures; '|'

2} Capital composition, stock and transfer book;

G) Principals andfor subsidiaries and their capital i
compasition, if applicable; H

7} List of exporler/suppliers to which the importer is
related pursuant o Section (I.B.Z e of Lthis Orler; ‘|I

b. Ordering and purchase documentation including the ) i
following: !

1) Sales and other related agreements, in whalever
form, including, whenever applicable, those covering
distribution, royalty, agency, wammanty, termns of i
paymenk, and the like; i |

2} Correspondence or communication relating to the
import transaction, in whatever form, including,
whenever applicable. purchase onders, vouchers,
confirmations, pro-forma  invoice, acknowledgment
receipls, notices, advisories, and the like;

3} Froduct description or specifications. Brochures,
manual, catalogue, pamphlet, fNier, literaure, if
applicable;

i I
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C. Shipping, importation, exportation, and Lransportation
documentation including the following to the extent that
they are required by law or regulation o be produced and/or
presented in the course of import clearance processing or for
internal revenue {axation purposes, as the case may be:

1} Import/export entry;
2} Invoice/consignment notes:
3) Import and export licenses/permits:

4) Ocean bill of lading, masier air waybill, house air
waylill, consolldator bill of lading:

5) Shipping Instructions, freight forwarders inslructions:

§) Certificetes of Origin, Cerlificates of Eligibility,
Certificate of Inspection and Loading;

7} Frelght and insurance contracls:
d) Packing lists:

9) Transshipment permits, boatnoles, spedal permits to
tranzfer:

L0)Quota Allocation/Certificates;

11)Customs brokeraga agreements, billings, statement of
accounts, receipts;

12)Receipts fur arrastre charges, cargo handling and
sltorage fees;

13)Short shipped/bad order reports, if applicable;
14)Goods tally records, if applicable;
d. Manufacturing, stock, and resale documentation including the
foliowing to the extent that they are required by the internal

revenue laws and Bureau of Internal Revenue regutations to
be generated/produced and kept:

1} Inwards goods register/receipts journal:
2) Stock register/inventory records:

3) Production records;

4) Cosking records;

5) Sales records;

e, Banking and accounting information including the following
L the extent that they are required by internal revenue laws
and Bureau of Internal Revenue regulations to be

(Y "
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generated/produced and kept:

1} Lellers of credil, applications for letter of credil, bank
delails;

2] Remitlances advice;

3} Receipls, cashbooks;

4) Schedules of accounls payables and  accounts

receivables: ’
5) Credit card transactions; @
&) Telegraphic monzy transfers; ]
7} Offshore monetary transaclions; i

8) Cheque records;

Evidence of payments by any other means, including
information cletailing non=-cash Ccompensalicn
transactions; !|

f. To the extent requircd by interpal revenue law and Bureau .
of Internal Revenue regulations to be produced/genersted i
and kept, charts and codes of accounts, ledgers, financial ',Ii
statements, accounling insbruction manuals, and systems it
and program documentation Lhal describes the accounting |
system used by the importer.

g. Whenever applicable, papers, books, registers, discs, films,
tapes, sound tiacks, and other devices or things in or on
which information contained in the records described in :
paragraphs (a) to (f} of this regulalion are recorded or g
stored. |

3. Upon the effectivity of R.A. 9135, all customs brokers are IRt s
required Lo keep at their princdpal place of business, for a period ,l_.
of three {3) years from the date of importation copies of Lhe i
importation records In whalever form covering transactions that
they handle including records enumerated in Section IV.A2
paragraphs ¢, f and g of Lthis Order.

4. The Bureau of Customs shall likewise ‘keep a record of audit
resulls in a database of imporler and broker profies, to ncude
but not be limited to:

2. Articles of Incorporation;

b. The company structure, which shall include but not be
limited ta:

1} Incorporators and Board of Directors

2} Key officers; and

| o
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3} Organizational Stiucluie /‘i
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. Key importations;
d. Privileges enjoved;

2. Penalties; and

=h

Rizk category [ies).

Where & document in a2 foreign language is presenbed o a
Cusloms oflicer in relation to the carrying out of any duby or Lhe
exercise of any power of the Bureau of Custems wnder the
Customs Code or any law under enflorcement or administration of
Customs, or rules or regulations promulgaled thereunder, said
document must be accompanied with a ransiation in English or
Filipino, cartified correcl under oath by the translator.

- Compliance Audit

. The imporiers/customs brokers shail allow any customs oificer

authorized by the Commissioner of Customs Lo enter during office
hours any premises or place where the records referres Lo in
Sedion IV.A, paragraphs 1, 2 and 3 above are kept o conduoct
apdit examipnation, inspection, werification and/or investigalion of:

a) The document flow;

b} Financial Mow;

<} Goods Inventory; and

d) Cther busingss processes

Necessary or relevant in determining the adequacy and inlegrily
of the manual or electronic syslem or systems by which such
records gre created and stored and to ensure compliance with
customs laws and existing rules and regulations, particulady in
refation to customs valualion, Lanlf classification, and country of
origin with the =nd in view of collecting the proper dulies and
Laxas.

- In addition, the authorized customs officer may reguire the

importer and/or broker to make certilied copies of any such
documenis or extracts theraol. Any record taken or bomowed by
the authorized customs officer must, within twenby-four {24)
working hours be returned to its cuslodian.

. A copy of any such documeni cerlified by or on behaif of the

importes/broker is admissible in evidence in all couris as if il were
the original.

- A guthorized customs officer shall nol enter any premises under

this Section unless, before so duing, the officer produces to the

i
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person in charge of Lhe premizes the following: 1) duplicate
original of the AUDIT NOTIFICATION LETTER (ANL) issud by Lhe
Commissigner of Cuslems addressed to the importer/broker, and
2] official Customs Identification card. The person in charge of
the premises entered by an officer shall provide the oMicer with
all reasonable fadilities and assistance for the effective exercise of

powers urpder this Section.

5. Unless otherwise provided herein or in other provisions of law, the
Burgay oF Customs may, in Case of disobedience, invoke the aid
of the proper regional Lrial court within whose jurisdiction the
matter falls. The court may punish contumacy or refusal as
contemplt.  In addition, the fack Lhal the imporler/broker denies
the authorized customs cfficer full and free access to importation
records during the conduct of a post-enlry audit shall csate 2
presumption of insccuracy in the transaction value dedarsd for
their imperted goods and constizube grounds for the Bureau of
Customs o conduct a re-assessment of such goods wusing the
alternate methods of valuation as applicalile.

6. This is without prejudice to the criminal sanctions imposed by

lews and administrative sanctions that the Bureau of Customs
may impose against contumeacious importers under existing laws
and regulatiens including the authority (o hold delivery or release
of their imported articles.

C. Scope of the Compllance Audit

1. The audit of importers shall be undertaken:

a. When f{iims are selected by a compuler-aided risk
~management system, the parameters of which are to be
based on objective and guanlifiable dala which shall
include, but not be limited to, the following:

1) Relative magnitude of cusloms revenues fmorm bthe firm;
£) The rates of duties of the firm's impoits;
3) The compliance track record of the firm: and

4) An assessment of the risk Lo revenus of the firm's
import activitieg; 3

b. When errors in the import declaration are detected which
if uncorrected would result in substantial revenue loss or
grave distortion of reievanl statistical dala:

C. When firms voluntarily reguest Lo be audited, subject to
the approval of the Commissioner of Customs.

4. Brokers shall be audiled only to validale audits of their Importer

clients andfor fill in informalion gaps revealed during an audit of

EAG- L -é/
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SEC. V.

thesr emporter chients.
NG~ STy

D. Conduct of Compliance Audit -

he Commissioner of Cestoms shall prepare a sel of cornpliance
audil guidelines, e.g. manual, lo strictly govern the aodit system
and procedure as well as the conduct of the audil examination ilself
to achieve Lhe highest leve! of objeclivity and faimess, efficiency,
and transparency. The guideling/manual shall include the following
procedgural/operaticnal concerns:

1. Profiling/Information Analysis

2. Audit [‘-.In:ihca.tmn

3. Audit Preparation / Audit Plan

4. Pre-Audil Conference wilth Audilee
5. Conduct of Audil Proper

G. Exit Conference

7. Audit Repprting

8. Audit Monitoring

Compulsory Acquisition

In order [o protect the Government’s revenues against the
undervaiuation of goods subjeclt to ad valorem duby, the
Commissioner of Customs may acquite grossly undervalued goods
for a price equal to their declared Customs value plus any duoties
already paid on the goods, payment for which shall be rmade within
ten (10} weorking days from issuance of a warrant signed by the
Commissigner of Customs for the acquisition of such goods. For this
purpose, there is gross undervalualion when the discrepancy
between the declared Customs value and any of the test values
enumerated in Seclion II.B paragraph .2, to iii hereof is btwo
hundred percent (200%:) or higher using the following formula:

difference between test value and declared value
e K 100

declared value

= rasnmcnaas s

E_lf‘-d that the imporler fails to salistaclorily explain or justify the
difference between Lhe declared value and the test wvaluye as
resulling from an arms length transaction.

An importer whoe is dissatisfled with a decislon of the Commissioner
of E!.lS-tDT!'I:E pertaining to this Section may, within twenty (20)
working days after the date on which notice of the dedsion is given,

io
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appeal to the Secrelary of Finance and thereafler if =till dissatisfied,
to the Court of Tax Appeals as provided for in Section 2402 of the
Customs Code.

Where no appeal is made by Lthe importer, or upon reaflfirmation of
the Commissioner’s decision during the appeals process, the Bursau
of Customs or its-agent chall sell the acquired goods pursuant to
pxisting laws and regulalions.

The right of the Commissioner under this Section is without
prejudice to the exercise by the Bureau of Customs of any other
power with respect to the disposition of the goods or any liability ol
the importer or amy OLher person wilh respect to an offense
commilted in the importation of Lhe goods.

Administrative a nd Criminal Offenses

A. Fallure to keep records.

Any person who fails o keep and maintain ail the records reguired
te be kept and maintained under Section IV.A of this Order shall be

subject to the following:

1. Administrative fins equivalent o twenty percent (20%) ad
valorem on the articie/s subject of the importations for which no
records were kept and rnaintained as prescribad in Section 2504

of the Customs Code.

>  Hold delivery or release of cubsequent imported articdes lo
answer for the fine and any revised assessment.

3. Criminal prosecution punishable with a fine of nol less than one
hundred thousand peses {PhP100,000) but not more than two
hundred thousand pesos {PhP200,000) and/or imprisonment of

not less than two (2) years and one (1) day but not more than -

six (6} years.

B. Failure and/or refusal to give full and free acoess.

Any importer and/or broker who denies an authorized officer full and
free access under Section IV.B hereof to the records required o be
lkept and maintained as specified in Section IV.A of this Order shail
be subject to the following:

1. Punishment for contempt, for conlumacy oF refusal from the
proper court having criminai jurisdiction.

2 Re-assessment of the importations subject o audit applying the
correct valuation method based on available data, the deciared
transaction value being presumed inaccurate.

3. Administrative fine eguivalent tc twenly percent [20%) ad
walorem on the article/s subject of Lhe importations for which no

17
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records were kepl and maintained as prescribed in Seclion 2504
of the Customs Code.

Hold delivery or releasz of subsequent imported artictes bo
answer for the fine and any revised assessment.

Criminal prosecution punishable with a fine of not less than ono
hundred thousand pesos [FhP100,000) bul not more than Lwo
hundred thousand pesos {(PhP200,000} and/or imprisenmant of
nol less than two (2) years and one (1) day but not more than
six (&) years. .

Failure to pay corvect duties and taxes on imported goods.

Any person who, after being subjecled to compliance awdit or
post-entry audit and examination as provided in Seclions IV.B
and IV.C, is found to have incurred defliciencies in duties and
laxes paid for imporled goods, shall be penalized according to
three (3 degrees of culpability sulject to any mitigating,
dgaravating or extraordinary faclors Lhat are clearly established
by the available evidence:

a}l Megiigenoe. When a deficiency resuits from an olfemders
failure, Lhrough an acl or acts of omission or commission, to
exercise reasonable care and competence Lo ensure that a
slatement made is comect, it shall be determined o be
negligent and punishabla by an administrative fing equivalent
Lo noct less than one-half (1728} bul nol more than tvo (2)
times the revenue loss.

b} Gross Negligence. When a deficiency results from an act or
acis of omission or cormrnission done with actual knowledge
or wanton disregard for the relevant facts and with
indifference to or disregard for the offender's obligation under
thesa rules or the Customs Code, it shall be determined to be
grussly negligent and punishable by an adminisiralive fine
eguivalent to oot less than two and a half (2-152) bel nok
more than four (4} times the revenua loss.

) Fraud. When the material false stalement or act in
connection with the transaclion was committed or omilleg
knowingly, voluntarily and intenlivnally, as established by
clear and convincing evidence, it shall be determined Lo be
fraudulent and be punishable by an administrative fine
equivalent to not less than five (5 times but not more Lhan
eight {8) limeas the revenue loss.

d) Criminal prosecution under Seclion 3611.

However, except in cases of fraud, the Commissioner of Customs
may, pursuant to Section 2316 of the Cusloms Code and subject
to the approval of the Secretary of Finance, exercise his power Lo
compromise the imposition of the fine prescribed in Section VI.C

Cel
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when the importer makes a voluntary and full disclosure of the
deficiancy prior to the commencement of the audit on a date
fixed by the Commissioner, provided that the compromise shall
gnly be to the extenl of the volunlary disclgsure made.

p. Confidentiality Clause
All infarmation which is by nature confidential, or which is provided
on a confidential basis -for the purposes of Customs wvaluation, or

which was confidentially oblained In Lhe course ¢f the conduct of
compliance audit, shall be trealed as strictly confidential by Lhe

avthorities concernéd who shall not disclose it wilhout the specific

permission of the persons or govemnment providing such
information, except to lhe extent that it may be required to be
disclosed in Lthe context of judiciai proceedings, and viglation of such
confidentiality shall be prosecuted under subsection (J) of Section

3604 of the Customs Code.

E. The decision of the Commissioner, upon proper hearing, to
impose the penaities as prescribed in Saclion VI.A, B, and C
may be appesled in accordance with Section 2402 of the
Customs Code. The Commissioner shall promulgste the
procedural rules and regulations to Implement its authority

under this Section.

F. Civil and criminal actions and proceedings instituted in
behalf of the Government under the authority of the Customs=
Code or other laws enforced by the Bureau of Customs shall
be brought In the name of the Government of the phillppines
and the prosecution thereof shall be conducted by Coshms
officers. However, the determination of probable cause in
criminal cases for purposes of filing the information i the
appropriate court shall remaln with the prosscutors of the
Department of Justice or other authorized ofMicials.

Mo civil or criminal action for the recovery of any fine,
penalty or forfeiture under this Code shall be filed In court
without the approval of the Commissloner.

Authority of the Commissioner to Promulgate Additional
Implementing Rules and Regulations

The Cammissioner of Customs may promuigale additional rules and
regulations to effectively implement Lhe provisions of Republic Act
f¥o. 9135 and this Order.

Repealing Clause

Customs Administrative Order No. 2-99 and all Orders,
Memorandums, Circulars or pars thereof which are inconsistent with




SEC. IX. Separability Clause

If any part of this Order is declared by Lhe Courts as unconstitulional
or contrary te exisling laws, the other parls so declared shall remam

in full force and EI:"I'Ed;.

SEC. X.  Effectivity

This arder shall Lake effect fifteen (15) days after puldicalion.

APPROVED:

RO CAMACHO

Sedghetary of Financa
JIgR R - DU L]
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this Order are hereby deemed repealed andfor modilied accordingly.

Date of Appiroval:

oy 16250



Republic of the Philippines
DEPARTMENT OF FINANCE

Rozas Boulevand Comer fablo Doampo, Se $ice
Manida CEM

1*! Indorsement
November 16, 2001

Respectiully referred fo the Cornmissioner of Customs TITUS
B. VILLANUEVA for appropriate action is the Customs Administrative
Order implementing Section 201 of the Tarnff and Customs Code, as
amended by Republic Act No. 9135, bearing the approval of the
Secretary of Finance.

Please furnish this Department wilth a BOC numbered/recorded
copy of such Customs Administrative Order.

Thank vou.
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EXECUTIVE SUMMARY

Hﬂ,hﬂmj into legiclation Republic Act No. 3181 which provided fur the
il i costoees wmiuation from the Home Consunption Value (Fair Market Valuc) to the
el Asrcement on Tarill and Trade (GATT) Valuation Code, otherwise known as the
Tmamsaction Valus Method (TV system). The TV system, which was adopted pursuant to
e Phillppine Government's comopitinent under the WTO Agrecment on Customs
Walsstion, was implemented only-on January 1, 2000 in view of the 5-year implementation
deferment period provided for in the WTO Agreement apd in the amendatory law itsclf,

Hepublic Act Nu. 8181, however, was vbserved o be lacking in technical compliance withi
the mandale of the WTD Valuation Agreement i temns of phraseology and content. Tt
fikewise wwcluded a provision which had the eflect of deérecing the mandatory use of
published values as substilute values in lien cf the declared transaction value, a feature that
did not appear to be consistent with the GATT Code. Finally, there was a oeed o coct a
law that should provide a safcty net against possible abuscs in value declarations that rely
pranarfy on s¢lfassessment and not on reference values as had been the case under the
old valuation sysiem. The safely pel being envisioned was (he post entry asdit mechantzn,
a valuatiyn control system that has evolved based on the long experfence of nany custons
administrations, mostly, ol developed countries, in using the TV system.  To address these
coneerns, Republic Act No. 9135 was passed into law in May ol this year,

The propesed Customs Adpinistrative Order is desigoed to inplement Republic Act No.
9135. Its essenlial contents which already factored in the private sector sugpeslions are
swnnerized as follows:

1. 3eclion 1l defines the primary and the 5 aftermale methods of valuation wnder
the WTO Customs Valvation Agreement. The clements and conditions for the
application of each method are clearly and lugically presenied. Its wondings
reflect better the text and spiril of the TV system compared to the old law (RA
$i81). The provision on the mandalory use of published valses was unpliedhy:
repealed.

]
v

Section III sels down administrative policies on the role of published values as
a risk management tool (and no losger as a substitute value); curmency
coftversion which has lo be published; provisional remedy of temtative release
under guaranty when a valuation issue arises resulting in Jelay; when
liguidation of imports is considered final; and the appeals process in case of
adverse decision by customs.

3. Section IV covers the new provisions on record-keeping and compliance audil.
It states the obligation of importers and customs brokers to keep within the
specificd period of three (3) years, vertain import ad impori-relaled and
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business records under pain of peisiiy. The tern “mnprsler” 15 defincd 10 know
wlw 15 obliged under the Jaw. [t erumcrates the kind or class of docwncnts or
reconds thal must be kepl to minimize vr prevent swprises or asbilariness.
Records, documents, or dala listed are essentially those already required under
exsling laws and regulaiions relating 1o mportation, corporals or business
registration. amd  micmal {oxation. The twget and scope of audit arc
circwmscribed, the audil authwrity is established, amd the conduct of audit to be
outlmed in a scparate mwapval, to conswre [aitncss, impsparcocy, amd
accounabiiiy. -

Sectionn V orefers to the new and polentmdly controversial provision on the
government’s right o compubonly aogquire grossly usdervalued poports. It
ries Lo defie “grossly undervalued” poods in a manper thai will Bt the nse
of this control mechanism in only extreme cases as a measure of last resont. To
do olherwise is to create wge admunistrative problenss wiuich customs may oot
e able lo bandlc given the resulliog delays in detenmining which woukd come
vieler the mantle of this provision, the opporiunily for larassment, (e funding
requirctnents and source, storage and warehousag, adimmistralive stallng, and
disposilion magagement. Please note that this provision was lifted from the
New fealand model. [ was intended o serve only as a deterrence. NS
customs never cxerciscd thal option i its jurisdiction. Durimg the Commstice
deliberations at the [louse, the Burcau had registered its objection o it as
being inconsistent with the GATT Code but to no avail,

Scction VI defines the criminal and slminisiralive sanclions agaiust non-
compliance with the cbligations and vielation of rights created under the now

faw.

Mote, however, that Sections VILA and VI.B.3 (adiinistrative saocion agaies
failure 1v keep records) imposing 20% penaily as administrative fine pursuant
Lo Fection 2504 of the Customs Code is being challenged by PCCI, clsining
that {a} Ure law (RA 9135) docs not provide for adoinistrative sanction and (b)
that Section 2504 (an old provision) contemuplates of a siluation other than
failure 10 keep records or refissal to give access o Customs. We resolved 10
waintain the administrative sanction (20% o) for the ollowing resous:

3.1 Section 5 of RA 9133 provides for the authority to fmposc
adimmisiralive  sanclion  against  failwe 1o keep mocord  or
contunsacious importers “under existing laws...”

3.1 The sbsence of e adminisirative penally will weaken the
enforcement of the record-keeping requirciment.




REPUELIC OF THE PHILIPPINES

DEPARTHMENT OF FINANCE

BPUERELZADU &F CUSTOMS
MAHILA 1097

e PRy

1°T Indorsement
03 October 2001

espectfully forwarded to the Honorable Secretary of Finance the
Customs Administrative Order (CAQ) embuodying the implementing
- anc reguiatmns of Republic Act No. 2135, which further amends
: "'E?ll f.othe_Tarift _and . Customs. Code of the Philippines,” and ,
gowidin ,hamn g others, a Post Entry Audit (PEA) 5].r5|:emehe CAD took this
form aﬂ;ﬂr a serjes of consultation with, and after securing the views
and comments thereon of the private sector, namely, the Philippine
Chamber of Cﬂmmen:-:: and Industry, the Federation of Philippine Industries,
the Purcha.,mg and Materials Management Association of the Philippines, the
Chamber of Cuist-::rms Brokers, Inc. and the Port Users Confederation.

Also, atl;iached herewith is an Executive Suinmary which discusses the
highlights of the said CAQ.
|

The said CAQ is already sighed by the Cuminissioner of Customs and is
novr being fur]warded to that Office for the approval of the Secretary of
Finance.

l:um
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